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T "IN THE SUPERIOR COURT OF JUDICATURE, IN THE
_AUTOMATED/FAST TRACK COURT HELD IN ACCRA ON
FRIDAY, 21°" DECEMBER, 2007

SUIT NO. AC 201/2007

Coram:  IRISMAY BROWN, (MRS.) S e
JUSTICE OF THE HIGH COURT, ©XRTI “lk,ﬂ TR

Uy

. GHANA INDEPENDENT
BROADCASTERS ASSQCIATION ] PLAI

Vs
1. FOOD & DRUGS BOARD 1
2. THE MINISTER RESPONSIBLE ] DEFENDANTS/RESPONDENTS
FOR HEALTH '
= 2. THE ATTORNEY GENERAL & ]
e MINISTER FOR JUSTICE ]
JUDGMENT

The case of the Plaintifff/Applicant is that an edict issued by the Board
suspending the advertisement of strong liquors on radio and television is ultra
vires, null and void. The applicant is claiming damages for loss of revenue and
seeks an order of perpetual injunction to restrain the Board from interfering with
the airing of such adverts. :

The Board contends it is empowered under PNDCL 305B (the Act) as amended
by the Food and Drugs (Amendment) Act, 1996 Act 523 to control all adverts in
respect of all food products, drugs, cosmetics and other products including strong
liquors and alcoholic beverages. The power to control according to the Board

e implies the power to ban what it considers to be misleading adverts. Liability for
damages is denied because the step taken is temporary. It is up to affected
parties fo re-submit all adverts for approval by the Board after due compliance
with current regulations.

The Board also raises the issue of public health; it has cited the practises of other
countries and world organizations in support of its action.

There is no dispute that the survival of the affected parties is directly proportional
to the amount of revenue generated by adverts. This is clearly admitted in
paragraph 5 of the statement of claim. Although public interest is of paramount
importance and has to be taken into consideration the court is not being asked to
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halan;-:e the narrow issue of the economic survival of the defendants against
wider interest of public health but to define the extent of the powers of the |
defendant and to decide specifically the legality of the action taken by it. g

)

The first question is does PNDCL 305(B) as amended cover alcohol and
alcoholic beverages and secondly whether the Board has the power to ban the
advertising of alcohol products. The court has availed itself of the provisions
under the THE LIQUOR LICENSING ACT, 1970 which is said to consolidate the
law relating to the licensing of the manufacture and sale of Spirits, Wine and
Beer. The regulating authority, under the Liquor Act is the Minister of Industries
whereas Act 305 (B) under the control of Minister for Health however is said fo
provide standards for the sale of food, drugs, cosmetics, chemical substances
and other related matters. Alcoho! is a chemical substance by its structure and
nature and is a constituent of many food items and drugs. Section 51 defines
“chemical substance” as _
“‘germicide, antiseptic disinfectant, pesticide, insecticide, rodenticide, vermicide,
detergent or other substances declared to be so under the Act”.
The class of chemicals presently under the Act seem to exclude substances
meant for human consumption. “Food” however is defined in the same section as
== “any article manufactured, sold or represented for use as food or drink for human
or animal consumption”. This leaves the court.in no doubt that alcohol or alcohol
derivatives are covered by the provisions of the Act. e

The powers under the Act are exercisable by the Minister responsible for Health

a?f_ already stated, the Board, established under Section 27 and "Authorised

officers”. '
Section17 restricts the importation, exportation, sale, and manufacture of drugs,

cosmelic device or chemical substance.

Section18 requires registration by the Board before the manufacture, sale,

supply, export or import of drug, or chemical substance. The class of items listed

does not include "food"” :
Section 24 applies the above registration requirements to herbal and

homeopathic drugs.

The fl._:n_{;tiuns of the Board are set out under Section 28. In addition to advising

- the Minister, It is expected, in co-operation with the Ghana Standards Board fo

N ensure adequate and effective standards, monitor compliance with the Act and
perform other functions assigned to it under the Act.

Section40 empowers the Board to direct persons dealing in products covered
by the Act to provide the Board with details and particulars of the product

| have extensively set out ahdve. the powers of the Board in order to contrast it
with the powers of 'Authnrlseq officers” set out in Section36. These officers are
empowered to enter any premises; open and examine any receptacle, books or

fht;c:r:tents. They can seize and detain any article covered by the provisions of






